FEDERATION

IP Federation response to the SEP consultation

The IP Federation welcomes the opportunity to respond to the IPO’s
Consultation on Standard Essential Patents (SEPs).

The IP Federation represents the views of a cross-section of UK industry in
intellectual property rights (IPR) policy and practice matters within the UK,
Europe and internationally. The IP Federation members are made up of 44
innovative companies (see attached), with a diversity of views and interests.
This diversity is reflected in the context of SEPs. Our members include
companies who develop products that support standards, who contribute to
standards and some who do both, while other members do not operate in
fields where SEPs and SEP licensing are prevalent.

The IP Federation is supportive of the IPO’s SEP policy objectives of
(1) helping implementers, especially Small and Medium-sized enterprises
(SMEs), navigate and better understand the SEP ecosystem; (2) improving
transparency and (3) achieving greater efficiency in dispute resolution. We
also endorse the Government and IPO’s mission to drive economic growth by
accelerating innovation and productivity through world-class science and
development, supported by an IP system that fosters investment in innovation
and creativity.

Given the diversity of views and positions within the membership, and without
additional detail that will be important in any possible implementations of the
proposals set out in the consultation, the IP Federation does not respond to the
specific questions raised under each of the potential measures. Instead, the
IP Federation provides general remarks on each of the potential measures.
The diversity of members’ perspectives is also evident in the general remarks,
where differing views are sometimes expressed on the same proposed
measure.

(1) Potential Measure 1: Rate Determination Track (RDT)

All members are supportive of mechanisms to provide easily accessible data
to help navigate what constitutes FRAND. We applaud the IPO in their
attempts to address this. However, the views within the membership differ
as to what might be the best approach to achieve the IPO’s three objectives
outlined above.

Some members of the IP Federation believe that the RDT as proposed may not
be a helpful measure in furthering dispute resolution more than the current
court processes. The courts of England and Wales already provide parties
involved in SEP licensing disputes with the means to fully resolve disputes by
determining global FRAND terms, with proceedings becoming more stream-
lined building upon experience and decisions in past and current cases.
Duplicative solutions may not be the best use of resources. Further, some
members believe that the proposed RDT may introduce procedural limitations
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that may hamper fairness and/or reliability, given, for example, the
restrictions on trial length and evidence. FRAND proceedings are often
complex, both from a factual and expert evidence perspective. Short-cutting
processes important to properly present and test the evidence may threaten
the integrity and fairness of the determination with undesired commercial
consequences to parties.

Greater impact might be achieved by focusing on initiatives that support,
strengthen and, where appropriate, streamline existing solutions. For
example, encouragement of more active case management could consider-
ably streamline existing proceedings. Mellor J has helpfully set out, based on
his experience managing a FRAND rate determination case’, how parties can
progress a FRAND case more effectively. As we mention in part (5) below,
better management of non-FRAND behaviours, with consequences, should
over time lead to better negotiation behaviour and, as a result, less and more
efficient dispute resolution. Building on the IPO’s SEPs Resource Hub could
also deliver significant value, particularly if it included practical tools such as
objective summaries of how licences have been agreed by courts in past
cases. This would help SMEs and new market entrants navigate the SEP
landscape more effectively.

Some IP Federation members believe that a lack of pricing transparency may
be a hurdle to the adoption of standards. Without pricing transparency there
is no certainty around the cost of bringing products to the market or the value
of the standardised technology. The lack of pricing transparency may also
create friction in licensing negotiations, as a potential licensee may have no
ability to assess whether they are being offered a FRAND rate, or whether
they are paying a rate that is similar to that being paid by their competitors.
Some members have pointed that, equally, licensors may not have sufficient
information from the licensee to know whether their offer is FRAND.

As such, some members support introducing more streamlined and cost-
effective rate determination measures. Currently, costly litigation is the only
available route to establish whether a rate is FRAND. This is not an option for
smaller organisations who do not have the resources to litigate. Some
members note that enabling companies to assess the royalty burden for
implementing a standard and to understand the royalties for a portfolio of
patents would help them adopt technologies and take licences with
confidence.

Businesses new to the SEP ecosystem (which would include SMEs), need the
ability to assess their risk, pay a fair fee for the technology they use, and
avoid being drawn into costly disputes. Collectively, these would encourage
constructive engagement, deter strategic obstruction, and contribute to a
more efficient and balanced SEP licensing ecosystem.

! Interdigital Technology Corporation & Ors v Lenovo Group Ltd (FRAND Judgment - Public
Version) [2023] EWHC 539 (Pat) (16 March 2023), see paragraphs 948 - 956
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(2) Potential Measure 2: Searchable standard related patent information

The IP Federation supports the goal of improving transparency and
accessibility of information concerning SEPs, particularly to assist SMEs and
companies new to SEP licensing - as we note that is one of the IPO’s objectives
with this consultation.

Some members see benefits in the IPO maintaining a database that can help
parties to assess whether a patent is standard essential.

IP Federation members have also raised considerations regarding the
practicality and effectiveness of creating a UK-only SEP database:

A database of information that is limited to GB or EP(UK) patents
offers limited benefit for businesses operating in global markets. SEP
families almost always have coverage across multiple jurisdictions,
products are often sold internationally, and so licences are often
global in scope. Many more non-GB patents will be declared essential
than those in the IPO database. Moreover, some SEPs impacting UK
based SMEs and companies may not have a GB or EP counterpart
at all.

As the IPO seeks to make the provision of information mandatory, this
would require further IPO oversight, including compliance mechan-
isms, penalties and appeals, with additional administrative and cost
burdens. An incentivised system may work more efficiently and
effectively. Incentives could include reduced renewal fees for
example.

The existing databases, such as that maintained by ETSI, contain
broad disclosures. This is because ETSI members, for instance, are
required to make disclosures of patents and patent applications
which have the potential of being Standard Essential and declare that
they are prepared to offer FRAND licences in respect of them. This
means that the database inevitably contains disclosed SEPs that are
not in fact, Standard Essential. Any UK database will only serve to
replicate what already exists (and one which is limited to UK rights).

There is a multitude of standardised technologies; and the
consultation has not identified whether all, or if some, which, are
within the scope of the Consultation. Furthermore, many Standard
Development Organisations (SDOs) lack disclosure databases. If the
IPO limits the scope of its database to capture only patents from
those with one (such as ETSI), the database would be incomplete. On
the other hand, there are hundreds of SDOs globally which develop
technologies that may attract patent rights, which presents a
question of reasonable scope.

Further, some companies are highly invested in active SEP portfolio

management, where licensing and enforcement is a core part of their
business. Others participate in standardisation and may have some
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patents relevant to various standards, but do not have the resources
to be able to review and examine every standard in their field. It is
unclear whether a company in this position may be penalised for not
knowing they have a patent that is potentially essential and should
be registered with the IPO. Measures should be adopted to avoid this
kind of uncertainty. Some members believe that this uncertainty has
the potential to impact a company’s decision to invest in the UK,
thereby affecting the government and IPO’s growth agenda.

The IP Federation recommends the IPO also consider, for example, enhancing
the IPO’s SEPs Resource Hub to provide practical market-oriented guidance,
including: information on patent pools, market studies on SEP landscapes, and
expert advisors. Providing these resources would well serve companies new
to SEP licensing, who may lack in-house expertise and resources to interpret
complex SEP landscapes. As indicated above, some IP Federation members
have limited experience with SEPs.

(3) Potential Measure 3: Assessing the need for a Specialist SEP Pre-
Action Protocol

The IP Federation agrees that improving transparency and reducing disputes
involving SEPs is important. The potential value of a Pre-Action Protocol
depends on the obligations contained within it.

Some participants in the SEP ecosystem may be versed in the procedural
framework established by the CJEU in Huawei v. ZTE. That decision delineates
the requisite steps that SEP holders must observe when seeking injunctive
relief such that they may take the benefit of a safe harbour and avoid
competition law concerns. The decision correspondingly articulates the
mechanisms by which implementers may secure safe harbour protection
against injunctive proceedings. As this is a pre-Brexit decision of the CJEU but
remains persuasive authority in the UK, the IPO could consider in its Pre-
Action Protocol including steps that it expects parties to take before coming
to court in SEP negotiations.

Related to the idea of a pre-action protocol is pre-action disclosure. In
accordance with the Civil Procedure Rules?, Courts can make an order for a
pre-action disclosure where (i) the parties are likely to be parties to
subsequent proceedings in the UK, (ii) the documents are likely to be relevant
and (iii) pre-action disclosure has the ability to fairly dispose of anticipated
proceedings and/or save costs. Where, for example, difficulties are being
experienced merely because of confidentiality provisions within the licences
that prevent disclosure, pre-action disclosure procedure may assist. If
litigation has already started, and parties believe that disclosure of
comparable licences would help resolve the dispute, then it is possible to
make an application for a specific disclosure order. The Court will order the
disclosure usually on an external lawyers’ eyes basis. The IP Federation
therefore considers that the UK’s procedural system already has the basis of
a proportionate and practical approach. This allows for early reciprocal

2 Rule 31.16

IP Federation response to the SEP consultation 2025



Page 5 of 8

disclosure of licences said to be comparable, with proper safeguards
(including clearing the jurisdictional hurdle), which could be made more
accessible and facilitated at an earlier stage.

Mechanisms that allow for the exchange of confidential information at an
early stage in the proceedings or in accordance with the current pre-action
disclosure procedure would be governed by suitable confidentiality clubs
(which would still require the order of the court or other competent
arbitration or government body, and restrictions on access). Any con-
fidentiality terms would need to remain in force during and after proceedings,
thereby truly ensuring that any documents disclosed within it remain
confidential and are only accessible to those who have been authorised under
it and have undertaken to abide by the provisions in the same. It is hoped that
this regime might facilitate early disclosure of licences.

As an alternative to reliance on litigation procedures, some IP Federation
members see value in mechanisms for encouraging the early disclosure of any
relevant third-party licences during licensing negotiations if possible. Where
necessary, such disclosure could be provided in redacted form to protect
sensitive terms. The licences could be submitted to an independent adjudi-
cator for review in the context of ADR. A pre-action protocol could therefore
incorporate ADR provisions, linking this measure to 5b below. This approach
may avoid the costs and delays of court proceedings, while still promoting
transparency and ADR, helping to narrow issues, and supporting constructive
negotiations. Again, the implementation of this may necessitate the order of
the court or other competent arbitration or government body to enable
disclosure of licences subject to confidentiality provisions in some cases.

(4) Potential Measure 4: Assessing market provision of essentiality
checking services

IP Federation members have reservations about the proposal of sponsoring
external providers of essentiality assessments, or alternatively the suggestion
to create a government-led essentiality assessment service, particularly with
the absence of detail on the potential scope, quality standards and funding.

It is important to recognise that essentiality assessments are neither simple,
nor uniform. There are multiple commercial services offering essentiality
assessments. We are not aware of any that are universally considered reliable
so as to be sponsored or accredited by the IPO and able to provide a service
for all requesting parties, devoid of any conflict issues. Low-cost essentiality
assessment can be low quality, which would in turn offer limited value and
would risk misleading users. There are essentiality assessments considered by
some to be higher quality, but are very expensive and views can still diverge
significantly across providers due to methodological differences. Even in
litigated cases where essentiality of specified patent has been at issue, there
are instances where different judges in different courts have reached
different conclusions.

Further, if the IPO were to set its own essentiality checking service, given the
number and diversity of standards concerned, delivering a credible and
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comprehensive essentiality checking service has the potential to be very
expensive for the IPO.

An alternative approach, suggested by some members, would be to limit the
service to technology areas where there are patent disputes and litigation.
Further, a service that helps to address large number of disclosures that are
evident on other databases may be useful. For example, as noted by the IPO
Consultation “[e]vidence suggests that only about 25-40% of all declared SEPs
are truly essential to a given standard”. This is due in part to the stage at
which patents are disclosed as potentially essential during the standardisation
process. The IPO could help in identifying patents that are likely essential
upon grant - for example, through an essentiality opinion service.

(5) Potential Measure 5a: Remedies and dispute resolution

The IPO should consider measures that strengthen consequences for behaviour
lacking in good faith. A practical mechanism could be guidance that the courts
exercise their discretion to order indemnity costs. This might create a clear
consequence for parties that are shown to have failed to engage
constructively, and encourage all parties to negotiate in a manner consistent
with good faith principles.

(6) Potential Measure 5b: Alternative dispute resolution

The IP Federation recognises that alternative dispute resolution (ADR) in SEP
disputes can be an effective tool, and supports mechanisms that encourage
early, constructive engagement. However, we believe that creating a new
ADR service within the IPO would be unnecessary. There are robust ADR
options already available in the market, and litigators generally are
encouraged to consider ADR at all stages of the litigation. The CPR was
amended last year to promote the use of ADR, which may include mediation,
arbitration, conciliation, expert determination or early neutral evaluation.
The amended “overriding objective” is such that "deal[ing] with cases justly
and at proportionate cost” now includes "promoting or using alternative
dispute resolution”3, supported by the Court’s new power to order ADR where
appropriate. Further, the CPR is framed so that ADR is actively encouraged at
every turn of the litigation. For example, existing pre-action protocols make
litigation a last resort, obliging parties to consider ADR with possible sanctions
for unreasonable refusals. At the allocation track stage, courts can stay
proceedings for ADR, with small claims eligible for mediation, and under the
current PD 51ZE pilot, eligible money claims are automatically referred to
mediation with sanctions for non-attendance. In fast, intermediate, and
multi-track cases, courts must consider ADR when setting directions, and
under Part 44, costs orders can reflect failures to engage with or comply with
ADR requirements.

Rather than creating a new IPO ADR option, the IPO may consider focusing on
incentivising good-faith engagement (see (5) above) with existing ADR
options, for example by way of costs consequences. The IPO could consider
incentivising participation in ADR mechanisms through a potential specialised

3 CPR Rule 1.1(2)(f)
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SEP pre-action protocol. In addition, ADR outcomes could be structured so
that non-confidential elements, such as general rate benchmarks or
methodologies, are made publicly available. This would help increase
transparency around pricing, reduce information asymmetries, and provide
clearer guidance for future negotiations.

Ensuring that any measures that are implemented support the
government’s growth agenda

The IPO consultation notes that “the numbers of UK businesses in the Internet
of Things sector has more than doubled in the last decade, the majority of
whom are SMEs. This is a trend that is set to continue”. To support the govern-
ment’s growth agenda, any measures introduced must be balanced and
proportionate. Measures must balance obligations and incentives to avoid
deterring businesses operating globally from investing in the UK while also
ensuring measures do not discourage the development and adoption of
standards which are critical for innovation and interoperability. Accordingly,
any proposed measures should undergo careful review to ensure they promote
the UK’s attractiveness for investment and innovation, and support the
development and adoption of standards in the UK, by both large and small
enterprises.

Conclusion

During our discussions there was clear agreement on the benefits of promoting
transparency, good faith conduct and increasing the uptake of ADR. However,
any measures that are introduced in the SEP ecosystem require careful
thought and consultation to ensure that their implementation is practical,
proportionate, balanced, cost-effective and supportive of continued
innovation across all sectors affected by the expanding reach of standardised
technologies. They should also be crafted in a way that encourages and
incentivises growth and investment in the UK.

As we move into the future, SEPs and knowledge of SEPs are and will become
increasingly important to global innovation. The IP Federation therefore
requests that the UK government continue to engage with users of the IPR
system, including the IP Federation, and international stakeholders. The IP
Federation remain committed to constructive dialogue on these important
issues. Drawing upon our members' collective expertise, the IP Federation
looks forward to working with the IPO to help shape a SEP framework that
serves the interests of UK innovation and competitiveness.

IP Federation
7 October 2025
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The IP Federation membership comprises the companies listed below. The UK Confedera-
tion of British Industry (CBI), although not a member, is represented on the IP Federation
Council, and the Council is supported by a number of leading law firms which attend its
meetings as observers. The IP Federation is listed on the joint Transparency Register of the
European Parliament and the Commission with identity No. 83549331760-12.

AGCO Ltd
Airbus
Arm Ltd
AstraZeneca plc
BAE Systems plc
BP p.l.c.

British Telecommunications plc
British-American Tobacco Co Ltd
Canon Europe Ltd.
Caterpillar U.K. Ltd
Ceres Intellectual Property Company Limited
Cummins Ltd.

Cytiva
Dyson Technology Ltd
Eisai Europe Limited
Eli Lilly & Co Ltd
Ericsson Limited
HP Inc UK Limited
IBM UK Ltd
Johnson Matthey PLC
Merck Sharp & Dohme (UK) Ltd
Microsoft Limited
Mitsubishi Heavy Industries, Ltd.
NEC Europe
Nokia UK Limited
Nu Quantum Ltd
Ocado Group plc
Oxford Nanopore Technologies plc
Pfizer Ltd
Philips Electronics UK Ltd
Phillips Medisize
Pilkington Group Ltd
Procter & Gamble Ltd
Reckitt
Regeneron UK Ltd
Renishaw plc
Rolls-Royce plc
Shell International Ltd

Siemens plc
Smith & Nephew
Syngenta Ltd
UCB Pharma plc
Unilever plc
Vodafone Group
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