FEDERATION

IP Federation comments on UK consultation on Copyright and
Artificial Intelligence

Founded in 1920, the IP Federation represents the views of innovative UK
industry in IP policy and practice matters within the UK, Europe and inter-
nationally. Our membership of 44 influential IP-intensive companies has wide
experience of how IP works in practice to support the growth of technology-
driven industry and generate economic benefit. Our members recognise the
critical role artificial intelligence (Al) will play in innovation, driving
breakthroughs across the diverse industry sectors of our membership including
healthcare, manufacturing, cybersecurity and the automotive industry.
Details of the IP Federation membership are given at the end of this paper.

l. Overview

The IP Federation welcomes the opportunity to respond to the UK
government’s consultation on Copyright and Artificial Intelligence. We are
enthusiastic about the opportunity that Al presents for all sectors of industry,
including the creative industry, and we support the government’s objective
to deliver a copyright framework that will significantly benefit both the Al
and creative industry sectors in the UK. Our members represent diverse
stakeholders who are copyright holders, Al developers and Al users. An
increasing number of our members also recognise that their companies will
soon become Al developers who will adapt, fine tune and develop Al models.
We are therefore committed to supporting the government’s efforts to
ensuring that the copyright framework supports innovation and balances the
interests of all stakeholders.

The potential for growth that Al presents to UK companies across all sectors
is clear. According to a recent report, Al may boost UK GDP by £550 billion by
2035'. By harnessing Al technologies, businesses can streamline their
operations, improve decision-making processes, and enhance customer
experiences. In the healthcare sector, Al can lead to better diagnosis and
personalized treatment plans. In business operations, Al can enhance fraud
detection and risk management. The manufacturing industry can benefit from
Al-driven automation and predictive maintenance, leading to increased
efficiency and reduced downtime. Retail and logistics companies can leverage
Al for inventory management, demand forecasting, and optimizing supply
chains. Overall, the integration of Al across various industries holds the
promise of significant economic growth and increased global competitiveness
for UK businesses.

We agree with the government that there is an urgent need to update the
UK’s copyright framework to support the development and use Al in the UK.
We welcome the government’s proposal to introduce a TDM exception which
would cover commercial purposes. The IP Federation has been supportive of
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the UK introducing a TDM exception, and has advocated for the UK to adopt
a TDM exception in line with the EU Directive 2019/790 (which covers works
protected by copyright and database rights), but with greater levels of clarity.

The UK now has an opportunity to introduce a TDM exception in line with the
EU, and improve upon this framework.

The IP Federation believes that a TDM exception with a rights reservation
expressed through standardised mechanisms presents an opportunity for the
UK to remain competitive with the EU in Al development. We strongly urge
the government to enact a TDM exception without delay to prevent further
competitive disadvantage and ensure the UK remains a leading jurisdiction
for Al and technology investment.

Il. Policy options and exception with rights reservation (Q 1-5)

The IP Federation supports Option 3, a TDM exception with a reservation of
rights, provided that it is implemented in _a manner_ that enables
compliance and does not depart from the EU approach which does not
override existing exceptions.

Some IP Federation members recognise that Option 2 provides the best option
for Al development and advocate for this solution, particularly as it places
the UK in a position to compete with other counties with similar regimes such
as the US and Japan?. One member expressed support for Option 1, based on
the rationale that IP rights are exclusive rights, however in general our
members strongly reject Option 1, and caution against measures that would
lead to Option 1 via Option 3.

To enable compliance with Option 3, The IP Federation members believe it
would be necessary to:

1) Enable the reservation of rights through clear and standardized
mechanisms.

By comparison, Article 4 of the EU Directive 2019/790 requires that publicly
available works be marked in a machine-readable manner. While it is helpful
that there is a requirement for the reservation of rights to be expressed in a
manner that is machine readable, the manner in which the reservation of
rights should be expressed continues to be disputed. This leaves room for
uncertainty and will lead to costly litigation. Adherence to standards is
necessary for detecting or expressing an opt out, such as by using the Robots
Exclusion Protocol, otherwise businesses face uncertainty, making the system
impractical to implement effectively.

2) Ensure that “legally accessed” is defined.

We believe that the TDM exception should only be available for legally
accessed works. However if an opt out is implemented in legislation, it is
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important that legally accessed is defined as including publicly available
works, such as works made available online which are not behind a paywall.

3) Ensuring that the rights reservation does not override other exceptions.

We believe that the government’s intention is to allow the proposed rights
reservation in Option 3 to function in the same way as the EU exception, and
to only limit the newly introduced TDM exception. However the wording of
the consultation is unclear in this regard as it states in Paragraphs 77-80 that
rightsholders would have the right to prevent mining. A blanket ability to
prevent data mining would cut across the Copyright, Designs and Patents Act
1988 (“CDPA”), section 28(4) that ensures each exception applies
independently. It is important that existing exceptions remain intact and in
particular that existing TDM activities permitted by the temporary copies
exception are not prevented. This covers many forms of data analytics,
information extraction and other common place activities that some of our
members currently conduct. The temporary copies exception also covers acts
of inferencing which are necessary to enable Al use and adoption in the UK.

4) Limit the opt out to Al training

In order to ensure clarity and give due consideration to the functioning of the
temporary copies exception, the scope of the reservation of rights should be
limited to enable rightsholder to reserve their rights only with respect to Al
training.

We agree that the text and data mining exception should apply broadly to
both commercial and non-commercial uses. However, text and data mining
activities conducted for non-commercial research purposes should not be
subject to any opt out, otherwise this would erode the existing TDM exception
in UK law.

lll. Legal effects of the rights reservation (Q 6-8)

As mentioned above, the opt out should not have the legal effect of
preventing all data mining as other exceptions will apply in some cases.
Therefore, we disagree with Paragraphs 77-80.

In the case where a reservation of rights is made under Option 3, and assuming
that the reservation is made in the appropriate manner, a TDM user will no
longer be able to rely on the TDM exception. Other exceptions and defences
will remain available to the TDM user. For example, if the TDM activity relates
to computational analysis activity that is permitted under the temporary
copies exception, the TDM user may be able to continue to deal with the
work. However if the work is used for Al training, and no other defences apply,
copyright may be infringed and damages may be available to the user.

Paragraph 81 of the consultation suggests that the rights reservation should
apply more broadly than the individual copy to which an opt out applies. In
this case a TDM user who has made best efforts to check for a rights
reservation may find that they have failed to identify a rights reservation that
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has been made on another copy, and may therefore be liable for copyright
infringement. The government should exercise caution to ensure that this
scenario is avoided. We believe that aligning the rights reservation with
standards, such as the Robots Exclusion Protocol, will allow opt out
mechanisms to evolve with the technology, allowing the scope of the law to
function in line with what is achievable, according to agreed technological
solutions. Currently, an Al developer cannot exclude all copies of a work from
the training set if the opt-out applies only in one location online. As content-
based solutions improve, broader opt-out applications may be possible. This
approach aims to avoid imposing unworkable obligations on rightsholders or
developers.

IV. Contracts and licensing (Q 12-16)

We recognise that collective licensing can play a role in providing access to
works to which access is restricted. There is a concern that if the current
collective management organisation (CMQO) structure is used opt outs may
occur where the rightsholder themselves did not want an opt out, which is
not beneficial for the rightsholder or the Al industry. More consideration is
needed on how CMOs should operate to effectively manage opt outs and
licensing. IP Federation support a balanced approach based on evidence. The
role of CMOs should be fully considered prior to considering whether to define
this legislation.

Our concerns relating to Paragraphs 95 and 96 of the consultation are outlined
below.

Paragraph 95 states that “It will also be important that collective
management organisations are able to reserve the rights of their members
effectively”. There should be mechanisms in place requiring rightsholders to
give explicit instruction to opt out a work before CMOs can apply an opt out.
It is important that the choice to opt out works from Al training remains that
of the rightsholders. In some cases the rightsholder may want to use an opt
out to prevent access to their work, rather than use the opt out as a basis for
licensing. Alternatively, a rightsholder may not want to opt out and see value
in allowing their works to be analysed in data mining. It is also that case that
many rightsholders will want to negotiate directly with Al developers. There
is evidence of many partnerships developing between rightsholders and
generative Al companies to enable creators to make money and expand access
to their materials3. These include partnerships to build and improve Al
models, using content that would otherwise be inaccessible, as well as
partnerships that would create new information experiences and revenue
models, using content in ways that would otherwise not be permitted by
copyright. Enabling CMOs to opt out and license works without explicit
consent from the rightsholder could undermine such private agreements.

Paragraph 96 of this section considers new structures that will need to be
considered to support aggregation and licensing of data for Al purposes. In

3 The Financial Times and OpenAl strike content licensing deal
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adopting such structures, CMOs may adopt overly broad opt outs that cover
entire repertoires of works. This would create a lack of clarity around what
has been opted out, since CMOs do not necessarily have clarity over what
exactly their repertoire contains. Permitting CMOs to opt out entire reper-
toires risks reversing any benefit provided by introducing a TDM exception in
the first place.

When considering licensing practices, the government will need to consider
jurisdictional challenges presented when involving CMOs. This is complicated
further given the fact that CMOs typically operate in relation to specific rights
in one country, copyright laws vary across jurisdictions and models are trained
and used in multiple jurisdictions.

Article 4 of the EU Copyright Directive requires a reservation of rights to be
expressly made by the rightsholder. This enables the rightsholder with
autonomy over their expression of an opt out. It also recognises the need to
opt out on a work by work basis, to ensure that the opt out can be respected.

In order to avoid opt outs occurring at scale and without rightsholders’ explicit
consent, the government should ensure that the rightsholder has autonomy
over the decision to opt out.

V. Transparency (Q 17-22)

IP Federation supports transparency measures that are balanced and
proportionate and do not require the disclosure of confidential information,
trade secrets, or information that would compromise privacy or security.

VI. Treatment of models trained outside of the UK (Q 24-25)

Creating a level playing field for Al development in the UK is best achieved
by creating a favourable environment in the UK for Al development. If the UK
creates a licensing framework for training that must be complied with,
irrespective of where the models are trained, this is likely to impact the
models that are available in the UK. We therefore urge the government not
to introduce any measures that would limit the ability to use models lawfully
trained outside of the UK in the UK.

VIl. The temporary copies exception (Q 26-27)

The temporary copies exception enables computers to create copies in order
to extract and analyse non protectable elements of a copyright work. It is
important that the opt out does not interfere with existing exceptions, such
as the temporary copies exception as this will severely limit the ability to
develop knowledge from copyright works and use Al in the UK.

In order to avoid confusion we suggest that the reservation of rights is limited
to Al training, thereby clearly defining the activities that fall under the scope
of the rights reservation.

PP02_25 IP Federation response to Al and Copyright consultation



Page 6 of 7
VIll. Al outputs (Q 30-37)

Al is a tool like any other that is being used by humans to create. Often, the
use of Al to generate a work requires substantial creativity and judgment to
produce results from the Al tool. Al tools allow humans to make creative
decisions at various points throughout the creative process. Many tools allow
users to provide detailed prompts and iteratively generate outputs, including
selecting between options and further refining the output that can be fed
back into the system. This iterative process demonstrates significant judge-
ment in making creative choices, which exceeds the minimal degree of
creativity required to give rise to copyright protection and enable an author
to be identified. It would be useful for guidance to be issued from the UK
Intellectual Property Office to confirm that works created using Al are still
subject to copyright protection under section 1(1)(a) of the CDPA, provided
there is a human author. This clarification will encourage continued use and
investment in Al for the benefit of the creative sector.

Equally our members have yet to determine what the benefit of the computer
generated works provision is under section 9(3). Therefore we would advocate
for no change at this time, in line with our earlier comments to the 2021
consultation.

IP Federation
3 March 2025
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The IP Federation membership comprises the companies listed below. The UK Confedera-
tion of British Industry (CBI), although not a member, is represented on the IP Federation
Council, and the Council is supported by a number of leading law firms which attend its
meetings as observers. The IP Federation is listed on the joint Transparency Register of
the European Parliament and the Commission with identity No. 83549331760-12.

AGCO Ltd
Airbus
Arm Ltd
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Cummins Ltd.
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